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Subpart A—General

8§904.1 Purpose and scope.

(a) This part sets forth the proce-
dures governing NOAA’s administra-
tive proceedings for assessment of civil
penalties, suspension, revocation,
modification, or denial of permits,
issuance and use of written warnings,
and release or forfeiture of seized prop-
erty.

(b) This subpart defines terms ap-
pearing in the part and sets forth rules
for the filing and service of documents
in administrative proceedings covered
by this part.

(c) The following statutes authorize
NOAA to assess civil penalties, impose
permit sanctions, issue written warn-
ings, and/or seize and forfeit property
in response to violations of those stat-
utes:

(1) Antarctic Conservation Act of
1978, 16 U.S.C. 2401-2412;

(2) Antarctic Marine Living Re-
sources Convention Act of 1984, 16
U.S.C. 2431-2444;

(3) Atlantic Salmon Convention Act
of 1982, 16 U.S.C. 3601-3608;

(4) Atlantic Striped Bass Conserva-
tion Act, 16 U.S.C. 1851 note;

(5) Atlantic Tunas Convention Act of
1975, 16 U.S.C. 971-971i;

(6) Deep Seabed Hard Mineral
sources Act, 30 U.S.C. 1401 et seq.;

(7) Eastern Pacific Tuna Licensing
Act of 1984, 16 U.S.C. 972-972h;

(8) Endangered Species Act of 1973, 16
U.S.C. 1531-1543;

(9) Fur Seal Act Amendments of 1983,
16 U.S.C. 1151-1175;

(10) Lacey Act Amendments of 1981,
16 U.S.C. 3371-3378;

(11) Land Remote-Sensing Commer-
cialization Act of 1981, 15 U.S.C. 4201 et
seq.;

(12) Magnuson Fishery Conservation
and Management Act, 16 U.S.C. 1801-
1882;

(13) Marine Mammal Protection Act
of 1972, 16 U.S.C. 1361-1407,

(14) Marine Protection, Research, and
Sanctuaries Act, 16 U.S.C. 1431-1439;

(15) Northern Pacific Halibut Act of
1982, 16 U.S.C. 773-773Kk;

(16) North Pacific Fisheries Act of
1954, 16 U.S.C. 1021-1032;

(17) Ocean Thermal Energy Conver-
sion Act of 1980, 42 U.S.C. 9101 et seq.;

Re-
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(18) Pacific Salmon Treaty Act of
1985, 16 U.S.C. 3631-3644;

(19) Sponge Act, 16 U.S.C. 781 et seq.;

(20) Tuna Conventions Act of 1950, 16
U.S.C. 951-961; and

(21) Whaling Convention Act of 1949,
16 U.S.C. 916-916l.
The procedures set forth in this part
are intended to apply to administrative
proceedings under these and later-en-
acted statutes administered by NOAA.

§904.2 Definitions.

Unless the context otherwise re-
quires, or as otherwise noted, terms in
this part have the meanings prescribed
in the applicable statute or regulation.
In addition, the following definitions
apply:

Administrator means the Adminis-
trator of NOAA or a designee.

Agency means the National Oceanic
and Atmospheric Administration
(NOAA).

Applicable statute means a statute
cited in §904.1(c), and any regulations
issued by NOAA to implement it.

Applicant means any person who ap-
plies or is expected to apply for a per-
mit.

Citation means a written warning (see
section 311(c) of the Magnuson Fishery
Conservation and Management Act, 16
U.S.C. 1861(c), and section 11(c) of the
Northern Pacific Halibut Act of 1982, 16
U.S.C. 773i(c)).

Decision means an initial or final de-
cision of the Judge.

Ex parte communication means an oral
or written communication not on the
public record with respect to which
reasonable prior notice to all parties is
not given, but does not include inquir-
ies regarding procedures, scheduling,
and status.

Final administrative decision means an
order or decision of NOAA assessing a
civil penalty or permit sanction which
is not subject to further Agency review
under this part, and which is subject to
collection proceedings or judicial re-
view in an appropriate Federal district
court as authorized by law.

Forfeiture includes, but is not limited
to, surrender or relinquishment of any
claim to an item by written agreement,
or otherwise; or extinguishment of any
claim to, and transfer of title to an
item to the Government by court order
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or by order of the Administrator under
a statute.

Initial decision means a decision of
the Judge which, under applicable stat-
ute and regulation, is subject to review
by the Administrator, but which be-
comes the final administrative decision
in the absence of such review.

Judge means Administrative
Judge.

NOAA (see Agency) means either the
Administrator or a designee acting on
behalf of the Administrator.

Party means the respondent and the
Agency as represented by counsel; if
they enter an appearance, a joint and
several respondent, vessel owner, or
permit holder; and any other person al-
lowed to participate under §904.204(a).

Payment agreement means any prom-
issory note, security agreement, settle-
ment agreement, or other contract
specifying the terms according to
which a permit holder agrees to pay a
civil penalty.

Permit means any license, permit,
certificate, or other approval issued by
NOAA under an applicable statute.

Permit holder means the holder of a
permit or any agent or employee of the
holder, and includes the owner and op-
erator of a vessel for which the permit
was issued.

Sanction means suspension, revoca-
tion, or modification of a permit (see
§904.320).

Vessel owner means the owner of any
vessel that is liable in rem for any civil
penalty under this part, or whose per-
mit may be subject to sanction as a re-
sult of civil penalty proceedings under
this part.

Written warning means a notice in
writing to a person that a violation of
a minor or technical nature has been
documented against the person or
against the vessel which is owned or
operated by the person.

Law

8§904.3 Filing and service of docu-
ments.

(a) Whenever this part requires serv-
ice of a document or other paper, such
service may effectively be made on the
agent for service of process or on the
attorney for the person to be served or
other representative. Refusal by the
person to be served, or his or her agent
or attorney, of service of a document
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or other paper will be considered effec-
tive service of the document or other
paper as of the date of such refusal.
Service will be considered effective
when the document is mailed to an ad-
dressee’s last known address.

(b) Any documents or pleadings filed
or served must be signed:

(1) By the person or persons filing the
same,

(2) By an officer thereof if a corpora-
tion,

(3) By an officer or authorized em-
ployee if a government instrumental-
ity, or

(4) By an attorney or other person
having authority to sign.

(c) A pleading or document will be
considered served and/or filed as of the
date of the postmark (or as otherwise
shown for government-franked mail);
or (if not mailed) as of the date actu-
ally delivered in person; or as shown by
electronic mail transmission.

(d) Time periods begin to run on the
day following the date of the docu-
ment, paper, or event that begins the
time period. Saturdays, Sundays, and
Federal holidays will be included in
computing such time, except that when
such time expires on a Saturday, Sun-
day, or Federal holiday, such period
will be extended to include the next
business day. This method of comput-
ing time periods also applies to any
act, such as paying a civil penalty, re-
quired by this part to take place within
a specified period of time. When the pe-
riod of time prescribed or allowed is
less than 11 days, intermediate Satur-
days, Sundays, and legal holidays will
be excluded in the computation.

(e) If an oral or written application is
made to NOAA within 10 days after the
expiration of a time period established
in this part for the required filing of
documents or other papers, NOAA may
permit a late filing if NOAA finds rea-
sonable grounds for an inability or fail-
ure to file within the time period. All
extensions will be in writing. Except as
specifically provided in this part, or by
order of an Administrative Law Judge
(Judge) under this part, no requests for
an extension of time may be granted.
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Subpart B—Civil Penalties

§904.100 General.

This subpart sets forth the proce-
dures governing NOAA administrative
proceedings for the assessment of civil
penalties under the statutes cited in
§904.1(c).

§904.101 Notice of Violation and As-
sessment (NOVA).

(@) A NOVA will be issued by NOAA
and served personally or by registered
or certified mail, return receipt re-
quested, upon the person alleged to be
subject to a civil penalty (the respond-
ent). A copy of the NOVA will similarly
be served upon the permit holder or the
vessel owner, if the holder or owner is
not the respondent. The NOVA will
contain:

(1) A concise statement of the facts
believed to show a violation;

(2) A specific reference to the provi-
sions of the Act, regulation, license,
permit, agreement, or order allegedly
violated;

(3) The findings and conclusions upon
which NOAA bases the assessment; and

(4) The amount of the civil penalty
assessed. The NOVA will also advise of
the respondent’s rights upon receipt of
the NOVA, and will be accompanied by
a copy of the regulations in this part
governing the proceedings.

(b) In assessing a civil penalty, NOAA
will take into account information
available to the Agency concerning any
factor to be considered under the appli-
cable statute, and any other informa-
tion that justice or the purposes of the
statute require.

(c) The NOVA may also contain a
proposal for compromise or settlement
of the case. NOAA may also attach doc-
uments that illuminate the facts be-
lieved to show a violation.

§904.102 Procedures upon receipt of a
NOVA.

(a) The respondent has 30 days from
receipt of the NOVA in which to re-
spond. During this time the respondent
may:

(1) Accept the penalty or compromise
penalty, if any, by taking the actions
specified in the NOVA;
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(2) Seek to have the NOVA amended,
modified, or rescinded under paragraph
(b) of this section;

(3) Request a hearing under para-
graph (e) of this section;

(4) Request an extension of time to
respond under paragraph (c) of this sec-
tion; or

(5) Take no action, in which case the
NOVA becomes final in accordance
with §904.104. The procedures set forth
in paragraphs (a) (2), (3), (4), and (5) of
this section may also be exercised by
the permit holder or vessel owner.

(b) The respondent, the permit hold-
er, or the vessel owner may seek
amendment or modification of the
NOVA to conform to the facts or law as
that person sees them by notifying
Agency counsel at the telephone num-
ber or address specified in the NOVA. If
amendment or modification is sought,
Agency counsel will either amend the
NOVA or decline to amend it, and so
notify the respondent, permit holder,
or vessel owner, as appropriate.

(c) The respondent, permit holder, or
vessel owner may, within the 30-day pe-
riod specified in paragraph (a) of this
section, request an extension of time to
respond. Agency counsel may grant an
extension of up to 30 days unless he or
she determines that the requester
could, exercising reasonable diligence,
respond within the 30-day period. If
Agency counsel does not respond to the
request within 48 hours of its receipt,
the request is granted automatically
for the extension requested, up to a
maximum of 30 days. A telephonic re-
sponse to the request within the 48-
hour period is considered an effective
response, and will be followed by writ-
ten confirmation.

(d) Agency counsel may, for good
cause, grant an additional extension
beyond the 30-day period specified in
paragraph (c) of this section.

(e) If the respondent, the permit
holder, or the vessel owner wishes a
hearing, the request must be dated and
in writing, and must be served either in
person or mailed to the address speci-
fied in the NOVA. The requester must
either attach a copy of the NOVA or
refer to the relevant NOAA case num-
ber. Agency counsel will promptly for-
ward the request for hearing to the Of-
fice of Administrative Law Judges.
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(f) Any denial, in whole or in part, of
any request under this section that is
based upon untimeliness will be in
writing.

(9) Agency counsel may, in his or her
discretion, treat any communication
from a respondent, a permit holder, or
vessel owner as a request for a hearing
under paragraph (e) of this section.

§904.103 Hearing and administrative
review.

(@) Any hearing request under
§904.102(e) is governed by the hearing
and review procedures set forth in sub-
part C.

(b) In any hearing held in response to
a request under §904.102(e), the Admin-
istrative Law Judge (Judge) will render
an initial decision. Any party to the
hearing may seek the Administrator’s
review of the Judge’s initial decision,
subject to the provisions of subpart C.

§904.104 Final
sion.

(a) If no request for hearing is timely
filed as provided in §904.102(e), the
NOVA becomes effective as the final
administrative decision and order of
NOAA on the 30th day after service of
the NOVA or on the last day of any
delay period granted.

(b) If a request for hearing is timely
filed in accordance with §904.102(e), the
date of the final administrative deci-
sion is as provided in subpart C.

administrative deci-

§904.105 Payment of final assessment.

(a) Respondent must make full pay-
ment of the civil penalty assessed with-
in 30 days of the date upon which the
assessment becomes effective as the
final administrative decision and order
of NOAA under §904.104 or subpart C.
Payment must be made by mailing or
delivering to NOAA at the address
specified in the NOVA a check or
money order made payable in United
States currency in the amount of the
assessment to the ‘‘Treasurer of the
United States,” or as otherwise di-
rected.

(b) Upon any failure to pay the civil
penalty assessed, NOAA may request
the Justice Department to recover the
amount assessed in any appropriate
district court of the United States, or
may act under §904.106.
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§904.106 Compromise of civil penalty.

(@) NOAA, in its sole discretion, may
compromise, modify, remit, or miti-
gate, with or without conditions, any
civil penalty imposed, or which is sub-
ject to imposition, except as stated in
paragraph (d) of this section.

(b) The compromise authority of
NOAA under this section is in addition
to any similar authority provided in
any applicable statute or regulation,
and may be exercised either upon the
initiative of NOAA or in response to a
request by the alleged violator or other
interested person. Any such request
should be sent to Agency counsel at
the address specified in the NOVA.

(c) Neither the existence of the com-
promise authority of NOAA under this
section nor NOAA'’s exercise thereof at
any time changes the date upon which
an assessment is final or payable.

(d) Exception. NOAA will not com-
promise, modify, or remit a civil pen-
alty imposed, or subject to imposition,
under the Deep Seabed Hard Mineral
Resources Act while an action to re-
view or recover the penalty is pending
in a court of the United States.

§904.107 Joint and several
ents.

respond-

(@) A NOVA may assess a civil pen-
alty against two or more respondents
jointly and severally. Each respondent
is liable for the entire penalty, but no
more than the amount finally assessed
may be collected from the respondents.

(b) A hearing request by one respond-
ent is considered a request by the other
respondents. Agency counsel, having
received a hearing request from one re-
spondent, will send a copy of it to the
other joint and several respondents in
the case.

(c) A decision by the Judge or the Ad-
ministrator after a hearing requested
by one joint and several respondent is
binding on all parties and on all other
joint and several respondents, whether
or not they entered an appearance.

§904.108 Factors considered in assess-
ing penalties.

(a) Factors to be taken into account
in assessing a penalty, depending upon
the statute in question, may include
the nature, circumstances, extent, and
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gravity of the alleged violation; the re-
spondent’s degree of culpability, any
history of prior offenses, and ability to
pay; and such other matters as justice
may require. NOAA will take into ac-
count a respondent’s ability to pay
when assessing a civil penalty for a
violation of any of the statutes NOAA
administers.

(b) NOAA may, in consideration of a
respondent’s ability to pay, increase or
decrease a penalty from an amount
that would otherwise be warranted by
the other relevant factors. A penalty
may be increased if a respondent’s abil-
ity to pay is such that a higher penalty
is necessary to deter future violations,
or for commercial violators, to make a
penalty more than a cost of doing busi-
ness. A penalty may be decreased if the
respondent establishes that he or she is
unable to pay an otherwise appropriate
penalty amount.

(c) Except as provided in paragraph
(g) of this section, if a respondent as-
serts that a penalty should be reduced
because of an inability to pay, the re-
spondent has the burden of proving
such inability by providing verifiable,
complete, and accurate financial infor-
mation to NOAA. NOAA will not con-
sider a respondent’s inability to pay
unless the respondent, upon request,
submits such financial information as
Agency counsel determines is adequate
to evaluate the respondent’s financial
condition. Depending on the cir-
cumstances of the case, Agency counsel
may require the respondent to com-
plete a financial information request
form, answer written interrogatories,
or submit independent verification of
his or her financial information. If the
respondent does not submit the re-
quested financial information, he or
she will be presumed to have the abil-
ity to pay the penalty.

(d) Financial information relevant to
a respondent’s ability to pay includes,
but is not limited to, the value of re-
spondent’s cash and liquid assets, abil-
ity to borrow, net worth, liabilities, in-
come, prior and anticipated profits, ex-
pected cash flow, and the respondent’s
ability to pay in installments over
time. A respondent will be considered
able to pay a penalty even if he or she
must take such actions as pay in in-
stallments over time, borrow money,
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liquidate assets, or reorganize his or
her business. NOAA’s consideration of
a respondent’s ability to pay does not
preclude an assessment of a penalty in
an amount that would cause or con-
tribute to the bankruptcy or other dis-
continuation of the respondent’s busi-
ness.

(e) Financial information regarding
respondent’s ability to pay should be
submitted to Agency counsel as soon
after receipt of the NOVA as possible.
If a respondent has requested a hearing
on the offense alleged in the NOVA and
wants his or her inability to pay con-
sidered in the initial decision of the
Judge, verifiable financial information
must be submitted to Agency counsel
at least 15 days in advance of the hear-
ing. In deciding whether to submit
such information, the respondent
should keep in mind that the Judge
may assess de novo a civil penalty ei-
ther greater or smaller than that as-
sessed in the NOVA.

(f) Issues regarding ability to pay
will not be considered in an adminis-
trative review of an initial decision if
the financial information was not pre-
viously presented by the respondent to
the Judge at the hearing.

(g) Whenever a statute requires
NOAA to take into consideration a re-
spondent’s ability to pay when assess-
ing a penalty, NOAA will take into
consideration information available to
it concerning a respondent’s ability to
pay. In such case, the NOVA will ad-
vise, in accordance with section 904.102
of this part, that respondent may seek
to have the penalty amount modified
by Agency counsel on the basis that he
or she does not have the ability to pay
the penalty assessed. A request to have
the penalty amount modified on this
basis must be made in accordance with
§904.102 of this part and should be ac-
companied by supporting financial in-
formation. Agency counsel may re-
quest the respondent to submit such
additional verifiable financial informa-
tion as Agency counsel determines is
necessary to evaluate the respondent’s
financial condition (such as by re-
sponding to a financial request form or
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written interrogatories, or by authoriz-
ing independent verification of re-
spondent’s financial condition). A re-
spondent’s failure to provide the re-
quested information may serve as the
basis for inferring that such informa-
tion would not have supported the re-
spondent’s assertion of inability to pay
the penalty assessed in the NOVA If
the respondent has requested a hearing
on the offense alleged in the NOVA, the
Agency must submit information on
the respondent’s financial condition so
that the Judge may consider that in-
formation, along with any other fac-
tors required to be considered, in the
Judge’s de novo assessment of a pen-
alty. Agency counsel may obtain such
financial information through discov-
ery procedures under §904.240 of this
part, or otherwise. A respondent’s re-
fusal or failure to respond to such dis-
covery requests may serve as the basis
for inferring that such information
would have been adverse to any claim
by respondent of inability to pay the
assessed penalty, or result in respond-
ent being barred from asserting finan-
cial hardship.

[52 FR 10325, Mar. 31, 1987, as amended at 58
FR 58485, Nov. 2, 1993]

Subpart C—Hearing and Appeal
Procedures

GENERAL

§904.200 Scope and applicability.

(a) This subpart sets forth the proce-
dures governing the conduct of hear-
ings and the issuance of initial and
final decisions of NOAA in administra-
tive proceedings involving alleged vio-
lations of the laws cited in §904.1(c) and
regulations implementing these laws,
including civil penalty assessments and
permit sanctions and denials. By sepa-
rate regulation, these rules may be ap-
plied to other proceedings.

(b) Subject to the administrative di-
rection of the Chief Administrative
Law Judge, each Administrative Law
Judge (Judge) assigned by the Chief
Administrative Law Judge is delegated
authority to make the initial or final
decision of the Agency (whichever is
made appropriate by regulation outside
this subpart) in proceedings subject to
the provisions of this subpart, and to
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take actions to promote the efficient
and fair conduct of hearings as set out
in this subpart. The Judge has no au-
thority to rule on challenges to the va-
lidity of regulations promulgated by
the Agency.

(c) This subpart is not an independ-
ent basis for claiming the right to a
hearing, but instead prescribes proce-
dures for the conduct of hearings, the
right to which is provided by other au-
thority.

§904.201 Case docketing.

Each request for hearing promptly
upon its receipt for filing in the Office
of Administrative Law Judges will be
assigned a docket number and there-
after the proceeding will be referred to
by such number. Written notice of the
assignment of hearing to a Judge will
promptly be given to the parties.

§904.202 Filing of documents.

(a) Pleadings, papers, and other docu-
ments in the proceeding must be filed
in conformance with §904.3 directly
with the Judge, with copies served on
all other parties. Pleadings, papers,
and other documents pertaining to ad-
ministrative review under §904.273
must be filed with the Administrator,
with copies served on all other parties.

(b) Unless otherwise ordered by the
Judge, discovery requests and answers
will be served on the opposing party
and need not be filed with the Judge.

§904.203 Appearances.

A party may appear in person or by
or with counsel or other representa-
tive.

§904.204 Duties and powers of Judge.

The Judge has all powers and respon-
sibilities necessary to preside over the
parties and the proceeding, to hold pre-
hearing conferences, to conduct the
hearing, and to make the decision in
accordance with these regulations and
5 U.S.C. 554 through 557, including, but
not limited to, the authority and duty
to do the following:

(@) Rule on a request to participate
as a party in the proceeding by allow-
ing, denying, or limiting such partici-
pation (such ruling will consider views
of the parties and be based on whether
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the requester could be directly and ad-
versely affected by the decision and
whether the requester can be expected
to contribute materially to the disposi-
tion of the proceedings);

(b) Schedule the time, place, and
manner of conducting the pre-hearing
conference or hearing, continue the
hearing from day to day, adjourn the
hearing to a later date or a different
place, and reopen the hearing at any
time before issuance of the decision, all
in the Judge’s discretion, having due
regard for the convenience and neces-
sity of the parties and witnesses;

(c) Schedule and regulate the course
of the hearing and the conduct of the
participants and the media, including
the power to close the hearings in the
interests of justice; seal the record
from public scrutiny to protect privi-
leged information, trade secrets, and
confidential commercial or financial
information; and strike testimony of a
witness who refuses to answer a ques-
tion ruled to be proper;

(d) Administer oaths and affirma-
tions to witnesses;

(e) Rule on discovery requests, estab-
lish discovery schedules, and, whenever
the ends of justice would thereby be
served, take or cause depositions or in-
terrogatories to be taken and issue pro-
tective orders under §904.240(d);

(f) Rule on motions, procedural re-
quests, and similar matters;

(g9) Receive, exclude, limit, and other-
wise rule on offers of proof and evi-
dence;

(h) Examine and cross-examine wit-
nesses and introduce into the record on
the Judge’s own initiative documen-
tary or other evidence;

(i) Rule on requests for appearance of
witnesses or production of documents
and take appropriate action upon fail-
ure of a party to effect the appearance
or production of a witness or document
ruled relevant and necessary to the
proceeding; as authorized by law, issue
subpoenas for the appearance of wit-
nesses or production of documents;

(J) Require a party or witness at any
time during the proceeding to state his
or her position concerning any issue or
his or her theory in support of such po-
sition;

(k) Take official notice of any matter
not appearing in evidence that is
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among traditional matters of judicial
notice; or of technical or scientific
facts within the general or specialized
knowledge of the Department of Com-
merce as an expert body; or of a non-
privileged document required by law or
regulation to be filed with or published
by a duly constituted government
body; or of any reasonably available
public document; Provided, That the
parties will be advised of the matter
noticed and given reasonable oppor-
tunity to show the contrary;

(I) For stated good reason(s), assess a
penalty de novo without being bound by
the amount assessed in the NOVA;

(m) Prepare and submit a decision or
other appropriate disposition document
and certify the record;

(n) Award attorney fees and expenses
as provided by applicable statute or
regulation; and

(o) Grant preliminary or interim re-
lief.

§904.205 Disqualification of Judge.

(@) The Judge may withdraw volun-
tarily from a particular case when the
Judge deems himself/herself disquali-
fied.

(b) A party may in good faith request
the Judge to withdraw on the grounds
of personal bias or other disqualifica-
tion. The party seeking the disquali-
fication must file with the Judge a
timely affidavit or statement setting
forth in detail the facts alleged to con-
stitute the grounds for disqualifica-
tion, and the Judge will rule on the
matter. If the Judge rules against dis-
qualification, the Judge will place all
matters relating to such claims of dis-
qualification in the record.

§904.206 Pleadings, motions, and serv-
ice.

(a) The original of all pleadings and
documents must be filed with the Of-
fice of Administrative Law Judges and
a copy served upon each party. All
pleadings or documents when submit-
ted for filing must show that service
has been made upon all parties. Such
service must be made in accordance
with §904.3(a).

(b) Pleadings and documents to be
filed may be reproduced by printing or
any other process, provided the copies
are clear and legible; must be dated,
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the original signed in ink or as other-
wise verified for electronic mail; and
must show the docket description and
title of the proceeding, and the title, if
any, address, and telephone number of
the signatory. If typewritten, the im-
pression may be on only one side of the
paper and must be double spaced, pica
type, if possible, except that
quotations may be single spaced and
indented.

(c) Motions must normally be made
in writing and must state clearly and
concisely the purpose of and relief
sought by the motion, the statutory or
principal authority relied upon, and
the facts claimed to constitute the
grounds requiring the relief requested.

(d) Unless otherwise provided, the an-
swer to any written motion, pleading,
or petition must be served within 20
days after date of service thereof. If a
motion states that opposing counsel
has no objection, it may be acted upon
as soon as practicable, without await-
ing the expiration of the 20-day period.
Answers must be in writing, unless
made in response to an oral motion
made at a hearing; must fully and com-
pletely advise the parties and the
Judge concerning the nature of the op-
position; must admit or deny specifi-
cally and in detail each material alle-
gation of the pleading answered; and
must state clearly and concisely the
facts and matters of law relied upon.
Any new matter raised in an answer
will be deemed controverted.

(e) A response to an answer will be
called a reply. A short reply restricted
to new matters may be served within 15
days of service of an answer. The Judge
has discretion to dispense with the
reply. No further responses are per-
mitted.

§904.207 Amendment of pleadings or
record.

The Judge, upon his or her own ini-
tiative or upon application by a party,
may order a party to make a more defi-
nite statement of any pleading. The
Judge has discretion to permit either
party to amend its pleadings upon con-
ditions fair to both parties. Harmless
errors may be corrected (by deletion or
substitution of words or figures), and
broad discretion will be exercised by
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the Judge in permitting such correc-
tions.

§904.208 Extensions of time.

If appropriate and justified, and as
provided in §904.3(e), the Judge may
grant any request for an extension of
time. Requests for extensions of time
must, except in extraordinary cir-
cumstances, be made in writing.

§904.209 Expedited proceedings.

In the interests of justice and admin-
istrative efficiency, the Judge, on his
or her own initiative or upon the appli-
cation of any party, may expedite the
proceeding. A motion of a party to ex-
pedite the proceeding may, in the dis-
cretion of the Judge, be made orally or
in writing with concurrent actual no-
tice to all parties. If a motion for an
expedited hearing is granted, the hear-
ing on the merits may not be scheduled
with less than three days’ notice, un-
less all parties consent to an earlier
hearing.

§904.210 Summary decision.

The Judge may render a summary de-
cision disposing of all or part of the
proceeding if:

(a) Jointly requested by every party
to the proceeding; and

(b) There is no genuine issue as to
any material fact and a party is enti-
tled to summary decision as a matter
of law.

[61 FR 54731, Oct. 22, 1996]

§904.211 Failure to appear.

(a) If a party fails to appear after
proper service of notice, the hearing
may proceed. A notation of failure to
appear will be made in the record, and
the hearing may be conducted with the
parties then present, or may be termi-
nated if the Judge determines that pro-
ceeding with the hearing will not aid
the decisional process.

(b) The Judge will place in the record
all the facts concerning the issuance
and service of the notice of time and
place of hearing.

(c) The Judge may deem a failure of
a party to appear after proper notice a
waiver of any right to a hearing and
consent to the making of a decision on
the record.
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8§904.212 Failure to prosecute or de-
fend.

Whenever the record discloses the
failure of either party to file docu-
ments, respond to orders or notices
from the Judge, or otherwise indicates
an intention on the part of either party
not to participate further in the pro-
ceeding, the Judge may issue any
order, except dismissal, that is nec-
essary for the just and expeditious res-
olution of the case.

[61 FR 54731, Oct. 22, 1996]

§904.213 Settlements.

If settlement is reached before the
Judge has certified the record, the
Judge may require the submission of a
copy of the settlement agreement to
assure that the Judge’s consideration
of the case is completed and to order
the matter dismissed on the basis of
the agreement.

§904.214 Stipulations.

The parties may, by stipulation,
agree upon any matters involved in the
proceeding and include such stipula-
tions in the record with the consent of
the Judge. Written stipulations must
be signed and served upon all parties.

8§904.215 Consolidation.

The Judge may order two or more
proceedings that involve substantially
the same parties or the same issues
consolidated and/or heard together.

§904.216 Prehearing conferences.

(a) Prior to any hearing or at other
time deemed appropriate, the Judge
may, upon his or her own initiative, or
upon the application of any party, ar-
range a telephone conference and,
where appropriate, record such tele-
phone conference, or direct the parties
to appear for a conference to consider:

(1) Simplification or clarification of
the issues or settlement of the case by
consent;

(2) The possibility of obtaining stipu-
lations, admissions, agreements, and
rulings on admissibility of documents,
understandings on matters already of
record, or similar agreements that will
avoid unnecessary proof;

(3) Agreements and rulings to facili-
tate the discovery process;
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(4) Limitation of the number of ex-
pert witnesses or other avoidance of
cumulative evidence;

(5) The procedure, course, and con-
duct of the hearing;

(6) The distribution to the parties
and the Judge prior to the hearing of
written testimony and exhibits in
order to expedite the hearing;

(7) Such other matters as may aid in
the disposition of the proceeding.

(b) The Judge in his or her discretion
may issue an order showing the mat-
ters disposed of in such conference.

DISCOVERY

§904.240 Discovery generally.

(a) Preliminary position on issues and
procedures. Prior to hearing the Judge
will ordinarily require from the parties
a written submission stating their pre-
liminary positions on legal and factual
issues and procedures, listing potential
witnesses and summarizing their testi-
mony, and listing exhibits. Except for
information regarding a respondent’s
ability to pay an assessed penalty, this
document, which must be served on all
other parties, will normally obviate
the need for further discovery. Failure
to provide the requested information
may result in the exclusion of wit-
nesses and/or exhibits at the hearing.
See also §904.212. A party has the af-
firmative obligation to supplement the
submission as new information be-
comes known to the party.

(b) Additional discovery. Upon written
motion by a party, the Judge may
allow additional discovery only upon a
showing of relevance, need, and reason-
able scope of the evidence sought, by
one or more of the following methods:
deposition upon oral examination or
written questions, written interrog-
atories, production of documents or
things for inspection and other pur-
poses, and requests for admission. With
respect to information regarding a re-
spondent’s ability to pay an assessed
penalty, the Agency may serve any dis-
covery request (i.e., deposition, inter-
rogatories, admissions, production of
documents) directly upon the respond-
ent without first seeking an order from
the Judge.

(c) Time limits. Motions for deposi-
tions, interrogatories, admissions, or
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production of documents or things may
not be filed within 20 days of hearing
except on order of the Judge for good
cause shown. Oppositions to a discov-
ery motion must be filed within 10 days
of service unless otherwise provided in
these rules or by the Judge.

(d) Oppositions. Oppositions to any
discovery motion or portion thereof
must state with particularity the
grounds relied upon. Failure to object
in a timely fashion constitutes waiver
of the objection.

(e) Scope of discovery. The Judge may
limit the scope, subject matter, meth-
od, time, or place of discovery. Unless
otherwise limited by order of the
Judge, the scope of discovery is as fol-
lows:

(1) In general. As allowed under para-
graph (b) of this section, parties may
obtain discovery of any matter, not
privileged, that is relevant to the alle-
gations of the charging document, to
the proposed relief, or to the defenses
of any respondent, or that appears rea-
sonably calculated to lead to the dis-
covery of admissible evidence.

(2) Hearing preparation: Materials. A
party may not obtain discovery of ma-
terials prepared in anticipation of liti-
gation except upon a showing that the
party seeking discovery has a substan-
tial need for the materials in prepara-
tion of his or her case, and is unable
without undue hardship to obtain the
substantial equivalent of the materials
by other means. Mental impressions,
conclusions, opinions, or legal theories
of an attorney or other representative
of a party are not discoverable under
this section.

(3) Hearing preparation: Experts. A
party may discover the substance of
the facts and opinions to which an ex-
pert witness is expected to testify and
a summary of the grounds for each
opinion. A party may also discover
facts known or opinions held by an ex-
pert consulted by another party in an-
ticipation of litigation but not ex-
pected to be called as a witness upon a
showing of exceptional circumstances
making it impracticable for the party
seeking discovery to obtain such facts
or opinions by other means.

(f) Failure to comply. If a party fails to
comply with any subpoena or order

47

§904.241

concerning discovery, the Judge may,
in the interest of justice:

(1) Infer that the admission, testi-
mony, documents, or other evidence
would have been adverse to the party;

(2) Rule that the matter or matters
covered by the order or subpoena are
established adversely to the party;

(3) Rule that the party may not in-
troduce into evidence or otherwise rely
upon, in support of any claim or de-
fense, testimony by such party, officer,
or agent, or the documents or other
evidence;

(4) Rule that the party may not be
heard to object to introduction and use
of secondary evidence to show what the
withheld admission, testimony, docu-
ments, or other evidence would have
shown;

(5) Strike part or all of a pleading
(except a request for hearing), a motion
or other submission by the party, con-
cerning the matter or matters covered
by the order or subpoena.

[52 FR 10325, Mar. 31, 1987, as amended at 58
FR 58486, Nov. 2, 1993; 61 FR 54731, Oct. 22,
1996]

§904.241 Depositions.

(a) Notice. If a motion for deposition
is granted, and unless otherwise or-
dered by the Judge, the party taking
the deposition of any person must
serve on that person, and each other
party, written notice at least 15 days
before the deposition would be taken
(or 25 days if the deposition is to be
taken outside the United States). The
notice must state the name and ad-
dress of each person to be examined,
the time and place where the examina-
tion would be held, the name and mail-
ing address of the person before whom
the deposition would be taken, and the
subject matter about which each per-
son would be examined.

(b) Taking the deposition. Depositions
may be taken before any officer au-
thorized to administer oaths by the law
of the United States or of the place
where the examination is to be held, or
before a person appointed by the Judge.
Each deponent will be sworn, and any
party has the right to cross-examine.
Objections are not waived by failure to
make them during the deposition un-
less the ground of the objection is one
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that might have been removed if pre-
sented at that time. The deposition
will be recorded, transcribed, signed by
the deponent, unless waived, and cer-
tified by the officer before whom the
deposition was taken. All transcription
costs associated with the testimony of
a deponent will be borne by the party
seeking the deposition. Each party will
bear its own expense for any copies of
the transcript. See also §904.252(c).

(c) Alternative deposition methods. By
order of the Judge, the parties may use
other methods of deposing parties or
witnesses, such as telephonic deposi-
tions or depositions upon written ques-
tions. Objections to the form of written
questions are waived unless made with-
in five days of service of the questions.

(d) Use of depositions at hearing. (1) At
hearing any part or all of a deposition,
so far as admissible under the rules of
evidence applied as though the witness
were then testifying, may be used
against any party who was present or
represented at the taking of the deposi-
tion, or had reasonable notice.

(2) The deposition of a witness may
be used by any party for any purpose if
the Judge finds:

(i) That the witness is unable to at-
tend due to death, age, health, impris-
onment, disappearance or distance
from the hearing site; or

(if) That exceptional circumstances
make it desirable, in the interest of
justice, to allow the deposition to be
used.

(3) If only part of a deposition is of-
fered in evidence by a party, any party
may introduce any other part.

§904.242 Interrogatories to parties.

(a) Use at hearing. If ordered by the
Judge, any party may serve upon any
other party written interrogatories.
Answers may be used at hearing in the
same manner as depositions under
§904.241(d).

(b) Answers and objections. Answers
and objections must be made in writing
under oath, and reasons for the objec-
tions must be stated. Answers must be
signed by the person making them and
objections by the attorney making
them. Unless otherwise ordered, an-
swers and objections must be served on
all parties within 20 days after service
of the interrogatories.
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(c) Option to produce records. Where
the answer to an interrogatory may be
ascertained from the records of the
party upon whom the interrogatory is
served, it is sufficent to specify such
records and afford the party serving
the interrogatories an opportunity to
examine them.

§904.243 Admissions.

(a) Request. If ordered by the Judge,
any party may serve on any other
party a written request for admission
of the truth of any relevant matter of
fact set forth in the request, including
the genuineness of any relevant docu-
ment described in the request. Copies
of documents must be served with the
request. Each matter of which an ad-
mission is requested must be sepa-
rately stated.

(b) Response. Each matter is admitted
unless a written answer or objection is
served within 20 days of service of the
request, or within such other time as
the Judge may allow. The answering
party must specifically admit or deny
each matter, or state the reasons why
he or she cannot truthfully admit or
deny it.

(c) Effect of admission. Any matter ad-
mitted is conclusively established un-
less the Judge on motion permits with-
drawal or amendment of it for good
cause shown.

§904.244 Production of documents and
inspection.

(a) Scope. If ordered by the Judge,
any party may serve on any other
party a request to produce a copy of
any document or specifically des-
ignated category of documents, or to
inspect, copy, photograph, or test any
such document or tangible thing in the
possession, custody, or control of the
party upon whom the request is served.

(b) Procedure. The request must set
forth:

(1) The items to be produced or in-
spected by item or by category, de-
scribed with reasonable particularity,
and

(2) A reasonable time, place, and
manner for inspection. The party upon
whom the request is served must serve
within 20 days a response or objections,
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which must address each item or cat-
egory and include copies of the re-
quested documents.

§904.245 Subpoenas.

(a) In general. Subpoenas for the at-
tendance and testimony of witnesses
and the production of documentary evi-
dence for the purpose of discovery or
hearing may be issued as authorized by
the statute under which the proceeding
is conducted.

(b) Timing. Applications for subpoe-
nas must be submitted at least 10 days
before the scheduled hearing or deposi-
tion.

(c) Motions to quash. Any person to
whom a subpoena is directed or any
party may move to quash or limit the
subpoena within 10 days of its service
or on or before the time specified for
compliance, whichever is shorter. The
Judge may quash or modify the sub-
poena.

(d) Enforcement. In case of disobe-
dience to a subpoena, NOAA may re-
quest the Justice Department to in-
voke the aid of any court of the United
States in requiring the attendance and
testimony of witnesses and the produc-
tion of documentary evidence.

HEARINGS

§904.250 Notice of time and place of
hearing.

(a) The Judge will promptly serve on
the parties notice of the time and place
of hearing. The hearing will not, except
in extraordinary circumstances, be
held less than 20 days after service of
the notice of hearing.

(b) In setting a place for hearing, the
Judge will consider the convenience
and costs of the parties, including but
not limited to transportation costs and
living expenses of witnesses, attorneys,
and the Judge; place of residence of the
respondent(s); scheduling of other hear-
ings within the same region; and avail-
ability of facilities and court reporters.

(c) Upon the consent of each party to
the proceeding, the Judge may order
that all or part of a proceeding be
heard on submissions or affidavits if it
appears that substantially all impor-
tant issues may be resolved by means
of written materials and that efficient
disposition of the proceeding can be
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made without an in-person hearing.
For good cause, the Judge may, in his
sole discretion, order that the testi-
mony of witnesses be taken by tele-
phone.

[52 FR 10325, Mar. 31, 1987, as amended at 61
FR 54731, Oct. 22, 1996]

§904.251 Evidence.

(a) At the hearing, every party has
the right to present oral or documen-
tary evidence in support of its case or
defense, to submit rebuttal evidence,
and to conduct such cross-examination
as may be required for a full and true
disclosure of the facts. This paragraph
may not be interpreted to diminish the
powers and duties of the Judge under
this subpart.

(b) All evidence that is relevant, ma-
terial, reliable, and probative, and not
unduly repetitious or cumulative, is
admissible at the hearing. Formal rules
of evidence do not necessarily apply to
the proceedings, and hearsay evidence
is not inadmissible as such.

(c) Formal exceptions to the rulings
of the Judge are unnecessary. It is suf-
ficient that a party, at the time of the
ruling, makes known the action that it
desires the Judge to take or its objec-
tion to an action taken, and the
grounds therefor. Rulings on each ob-
jection must appear in the record.

(d) In any case involving a charged
violation of law in which the party
charged has admitted an allegation,
evidence may be taken to establish
matters of aggravation or mitigation.

(e) Exhibits in a foreign language
must be translated into English before
such exhibits are offered into evidence.
Copies of both the untranslated and
translated versions of the proposed ex-
hibits, along with the name of the
translator, must be served on the op-
posing party at least 10 days prior to
the hearing unless the parties other-
wise agree.

(f) A party who intends to raise an
issue concerning the law of a foreign
country must give reasonable notice.
The Judge, in determining foreign law,
may consider any relevant material or
source, whether or not submitted by a
party.
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§904.252 Witnesses.

(a) Any witness not a party may have
personal counsel to advise him or her
as to his or her rights, but such counsel
may not otherwise participate in the
hearing.

(b) Witnesses who are not parties
may be excluded from the hearing
room prior to the taking of their testi-
mony.

(c) Witnesses other than NOAA em-
ployees subpoenaed under these rules,
including §904.245, will be paid the
same fees and mileage that are paid
witnesses in the courts of the United
States, and witnesses whose deposi-
tions are taken are entitled to the
same fees as are paid for like services
in the courts of the United States. Fees
and any other related expenses for
NOAA emoloyees as authorized by the
NOAA travel handbook will be paid by
the party at whose instance the wit-
ness appears or the deposition is taken.

(d) If a witness is expected to testify
in a language other than the English
language, the party sponsoring the wit-
ness must provide for the services of an
interpreter and advise opposing counsel
10 days prior to the hearing concerning
the extent to which interpreters are to
be used. When available, the inter-
preter must be court certified under 28
U.S.C. 1827.

§904.253 Interlocutory appeals.

(a) At the request of a party or on the
Judge’s own initiative, the Judge may
certify to the Administrator for review
a ruling that does not finally dispose of
the proceeding, if the Judge determines
that an immediate appeal therefrom
may materially advance the ultimate
disposition of the matter.

(b) Upon certification by the Judge of
the interlocutory ruling for review, the
parties have 10 days to serve any briefs
associated with the certification. The
Administrator will promptly decide the
matter.

(c) No interlocutory appeal lies as to
any ruling not certified by the Judge.

§904.254 Ex parte communications.

(a) Except to the extent required for
disposition of ex parte matters as au-
thorized by law, after issuance of a
NOVA, NOPS, or NIDP and until the
final decision of the Agency is effective

50

15 CFR Ch. IX (1-1-98 Edition)

under these regulations, no ex parte
communication relevant to the merits
of the proceeding may be made, or
knowingly caused to be made:

(1) By the Judge or by an Agency em-
ployee involved in the decisional proc-
ess of the proceeding to any interested
person outside the Department of Com-
merce or to any Agency employee in-
volved in the investigation or prosecu-
tion of the case;

(2) By any Agency employee involved
in the investigation or prosecution of
the case to the Judge or to any Agency
employee involved in the decisional
process of the proceeding; or

(3) By an interested person outside
the Department of Commerce to the
Judge or to any Agency employee in-
volved in the decisional process of the
proceeding.

(b) An Agency employee or Judge
who makes or receives a prohibited
communication must place in the hear-
ing record the communication and any
response thereto, and the Judge or Ad-
ministrator, as appropriate, may take
action consistent with these rules, the
applicable statute, and 5 U.S.C. 556(d)
and 557(d).

(c) Agency counsel may not partici-
pate or advise in the decision of the
Judge or the Administrator’s review
thereof except as witness or counsel in
the proceeding in accordance with this
subpart. In addition, the Judge may
not consult any person or party on a
fact in issue unless notice and oppor-
tunity for all parties to participate is
provided.

(d)(1) Paragraphs (a) and (b) of this
section do not apply to communica-
tions concerning national defense or
foreign policy matters. Such ex parte
communications to or from an Agency
employee on national defense or for-
eign policy matters, or from employees
of the United States Government in-
volving intergovernmental negotia-
tions, are allowed if the communica-
tor’s position with respect to those
matters cannot otherwise be fairly pre-
sented for reasons of foreign policy or
national defense.

(2) Ex parte communications subject
to this paragraph will be made a part
of the record to the extent that they do
not include information classified
under an Executive Order. Classified



Nat. Oceanic and Atmospheric Adm., Commerce

information will be included in a clas-
sified portion of the record that will be
available for review only in accordance
with applicable law.

POST-HEARING

§904.260 Official transcript.

(a) The official transcript of testi-
mony taken, together with any exhib-
its, briefs, or memoranda of law filed
therewith, will be filed with the Office
of Administrative Law Judges. Tran-
scripts of testimony will be available
in any proceeding and will be supplied
to the parties upon the payment of fees
at the rate provided in the agreement
with the reporter.

(b) The Judge may determine wheth-
er ‘“‘ordinary copy,” ‘“‘daily copy,” or
other copy (as those terms are defined
by contract) will be necessary and re-
quired for the proper conduct of the
proceeding.

§904.261 Post-hearing briefs.

(a) Unless a different schedule is es-
tablished in the discretion of the
Judge, including the procedure in para-
graph (b) of this section, the parties
may file proposed findings of fact and
conclusions of law, together with sup-
porting briefs, within 30 calendar days
from service of the hearing transcript.
Reply briefs may be submitted within
15 days after service of the proposed
findings and conclusions to which they
respond, unless the Judge sets a dif-
ferent schedule.

(b) In cases involving few parties,
limited issues, and short hearings, the
Judge may require that any proposed
findings and conclusions and reasons in
support be presented orally at the close
of the hearing. In such case, the Judge
will advise the parties in advance of
hearing.

§904.262 Documents, copies and exhib-
its.

(a) If original documents have been
received in evidence, a true copy there-
of, or of such part as may be material
or relevant, may be substituted in lieu
of the original during the hearing or at
its conclusion. The Judge may, in his
or her discretion, and after notice to
the other parties, allow the withdrawal
of original exhibits or any part thereof
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by the party entitled thereto for the
purpose of substituting copies. The
substitution of true copies of exhibits,
or any part thereof, may be required by
the Judge in his or her discretion as a
condition of granting permission for
withdrawal of the original.

(b) Photographs may be substituted
for physical evidence in the discretion
of the Judge.

(c) Except upon the Judge’s order, or
upon request by a party, physical evi-
dence will be retained after the hearing
by the authorized enforcement officer
responsible for the case.

DECISION

8§904.270 Record of decision.

(a) The exclusive record of decision
consists of the official transcript of
testimony and proceedings; exhibits
admitted into evidence; briefs, plead-
ings, and other documents filed in the
proceeding; and descriptions or copies
of matters, facts, or documents offi-
cially noticed in the proceeding. Any
other exhibits and records of any ex
parte communications will accompany
the record of decision.

(b) The Judge will arrange for appro-
priate storage of the records of any
proceeding, which place of storage need
not necessarily be located physically
within the Office of Administrative
Law Judges.

(c) Exhibits offered after the close of
a hearing will not be admitted, unless
the Judge specifically keeps open or re-
opens the record to admit them.

§904.271 Decision.

(a) After expiration of the period pro-
vided in §904.261 for the filing of reply
briefs (unless the parties have waived
briefs or presented proposed findings
orally at the hearing), the Judge will
render a written decision upon the
record in the case, setting forth:

(1) Findings and conclusions, and the
reasons or basis therefor, on all mate-
rial issues of fact, law, or discretion
presented on the record, and the ruling
on any proposed findings or conclu-
sions presented by the parties;

(2) A statement of any facts noticed
or relied upon in the decision; and

(3) Such other matters as the Judge
considers appropriate.
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(b) If the parties have presented oral
proposed findings at the hearing or
have waived presentation of proposed
findings, the Judge may at the termi-
nation of the hearing announce the de-
cision, subject to later issuance of a
written decision under paragraph (a) of
this section. The Judge may in such
case direct the prevailing party to pre-
pare proposed findings, conclusions,
and an order.

(c) The Judge will serve the written
decision on each of the parties by reg-
istered or certified mail, return receipt
requested, and will promptly certify to
the Administrator the record, includ-
ing the original copy of the decision, as
complete and accurate.

(d) Unless the Judge orders a stay
under §904.272, or unless a petition for
discretionary review is filed or the Ad-
ministrator issues an order to review
upon his/her own initiative, an initial
decision becomes effective as the final
administrative decision of NOAA 30
days after service, unless otherwise
provided by statute or regulations.

§904.272 Petition for reconsideration.

Unless an order of the Judge specifi-
cally provides otherwise, any party
may file a petition for reconsideration
of an order or decision issued by the
Judge. Such petitions must state the
matter claimed to have been erro-
neously decided and the alleged errors
or relief sought must be specified with
particularity. Petitions must be filed
within 20 days after the service of such
order or decision. Neither the filing nor
the granting of a petition for reconsid-
eration may operate as a stay of an
order or decision or its effectiveness
date (including for purposes of §904.273)
unless specifically so ordered by the
Judge. Within 15 days after the peti-
tion is filed, any party to the proceed-
ing may file an answer in support or in
opposition. In the Judge’s discretion,
the hearing may be reopened to con-
sider matters raised in a petition that
could not reasonably have been fore-
seen prior to issuance of the order or
decision.

§904.273 Administrative review of de-
cision.

(a) Subject to the requirements of

this section, any party may petition

52

15 CFR Ch. IX (1-1-98 Edition)

for review of an initial decision of the
Judge within 30 days after the date the
decision is served. The petition shall be
addressed to the Administrator and
filed at the following address: Adminis-
trator, National Oceanic and Atmos-
pheric Administration, Department of
Commerce, Room 5128, 14th Street and
Constitution Avenue NW., Washington,
DC 20230.

(b) Review by the Administrator of
an initial decision is discretionary and
is not a matter of right. A petition for
review nust be served upon all parties.
If a party files a timely petition for
discretionary review, or action to re-
view is taken by the Administrator
upon his or her own initiative, the ef-
fectiveness of the initial decision is
stayed until further order of the Ad-
ministrator.

(c) Petitions for discretionary review
may be filed only upon one or more of
the following grounds:

(1) A finding of a material fact is
clearly erroneous based upon the evi-
dence in the record;

(2) A necessary legal conclusion is
contrary to law or precedent:

(3) A substantial and important ques-
tion of law, policy, or discretion is in-
volved (including the amount of the
civil penalty); or

(4) A prejudicial procedural error has
occurred.

(d) Each issue must be separately
numbered, concisely stated, and sup-
ported by detailed citations to the
record, statutes, regulations, and prin-
cipal authorities. Issues of fact or law
not argued before the Judge may not
be raised on review unless they were
raised for the first time in the initial
decision, or could not reasonably have
been foreseen and raised by the parties
during the hearing. The Administrator
will not consider new or additional evi-
dence that is not a part of the record
before the Judge.

(e) No oral argument on petitions for
discretionary review will be allowed.

(f) Within 30 days after service of a
petition for discretionary review, any
party may file and serve an answer in
support or in opposition. No further re-
plies are allowed.

(g) If the Administrator declines to
exercise discretionary review, such
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order will be served on all parties per-
sonally or by registered or certified
mail, return receipt requested, and will
specify the date wupon which the
Judge’s decision will become effective
as the final decision of NOAA. The Ad-
ministrator need not give reasons for
declining review.

(h) If the Administrator grants a pe-
tition for discretionary review, he or
she will issue an order specifying issues
to be briefed and a briefing schedule.
Such issues may constitute one or
more of the issues raised in the peti-
tion for discretionary review and/or
matters the Administrator wishes to
review on his or her own initiative.
Only those issues specified in the order
may be argued in the briefs and consid-
ered by the Administrator. No oral ar-
gument will be permitted.

(i) After expiration of the period for
filing briefs under paragraph (h) of this
section, the Administrator will render
a written decision on the issues under
review. The Administrator will trans-
mit the decision to each of the parties
by registered or certified mail, return
receipt requested. The Administrator’s
decision becomes the final administra-
tive decision on the date it is served,
unless otherwise provided in the deci-
sion.

Subpart D—Permit Sanctions and
Denials

GENERAL

§904.300 Scope and applicability.

(@) This subpart sets forth policies
and procedures governing the suspen-
sion, revocation, modification, and de-
nial of permits for reasons relating to
enforcement of the statutes cited in
§904.1(c), except for the statutes listed
in paragraph (b) of this section. These
reasons include nonpayment of civil
penalties or criminal fines, and viola-
tions of statutes, regulations, or per-
mit conditions. Nothing in this subpart
precludes sanction or denial of a per-
mit for reasons not relating to enforce-
ment. As appropriate, and unless other-
wise specified in this subpart, the pro-
visions of Subparts A, B, and C apply to
this subpart.

(b) Regulations governing sanctions
and denials of permits issued under the
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Deep Seabed Hard Mineral Resources
Act (30 U.S.C. 1401 et seq.) appear at 15
CFR part 970; under the Ocean Thermal
Energy Conversion Act of 1980 (42
U.S.C. 9101 et seq.), at 15 CFR part 981.

§904.301 Bases for sanctions or deni-
als.

(a) Unless otherwise specified in a
settlement agreement, or otherwise
provided in this subpart, NOAA may
take action under this subpart with re-
spect to any permit issued under the
statutes cited in §904.1(c). The bases for
an action to sanction or deny a permit
are as follows:

(1) The commission of any offense
prohibited by any statute administered
by NOAA, including violation of any
regulation promulgated or permit con-
dition or restriction prescribed there-
under, by the permit holder or with the
use of a permitted vessel;

(2) The failure to pay a civil penalty
assessed under subparts B and C of this
part; or

(3) The failure to pay a criminal fine
imposed or to satisfy any other liabil-
ity incurred in a judicial proceeding
under any of the statutes administered
by NOAA.

(b) A sanction may be imposed or a
permit denied under this subpart with
respect to the particular permit per-
taining to the offense or nonpayment,
and may also be applied to any NOAA
permit held or sought by the permit
holder, including permits for other ac-
tivities or for other vessels. Examples
of the application of this policy are the
following:

(1) NOAA suspends Vessel A’s fishing
permit for nonpayment of a civil pen-
alty pertaining to Vessel A. The owner
of Vessel A buys Vessel B and applies
for a permit for Vessel B to participate
in the same or a different fishery.
NOAA may withhold that permit until
the sanction against vessel A is lifted.

(2) NOAA revokes a Marine Mammal
Protection Act permit for violation of
its conditions. The permit holder sub-
sequently applies for a permit under
the Endangered Species Act. NOAA
may deny the ESA application.

(3) Captain X, an officer in Country
Y’s fishing fleet, is found guilty of as-
saulting an enforcement officer. NOAA
may impose a condition on the permits
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of Country Y’s vessels that they may
not fish in the fishery conservation
zone with Captain X aboard. (See
§904.320(c).)

(c) Sanction not extinguished by sale.
[Reserved]

§904.302 Notice of permit sanction
(NOPS).

(a) A NOPS will be served personally
or by registered or certified mail, re-
turn receipt requested, on the permit
holder. When a foreign fishing vessel is
involved, service will be made on the
agent authorized to receive and re-
spond to any legal process for vessels of
that country.

(b) The NOPS will set forth the sanc-
tion to be imposed, the bases for the
sanction, and any opportunity for a
hearing. It will state the effective date
of the sanction, which will ordinarily
not be earlier than 30 calendar days
after the date of receipt of the NOPS
(see §904.322).

(c) Upon demand by an authorized en-
forcement officer, a permit holder
must surrender a permit against which
a sanction has taken effect. The effec-
tiveness of the sanction, however, does
not depend on surrender of the permit.

§904.303 Notice of intent to deny per-
mit (NIDP).

(a) NOAA may issue an NIDP if the
applicant has been charged with a vio-
lation of a statute, regulation, or per-
mit administered by NOAA.

(b) The NIDP will set forth the basis
for its issuance and any opportunity
for a hearing, and will be served in ac-
cordance with §904.302(a).

() NOAA will not refund any fee(s)
submitted with a permit application if
an NIDP is issued.

(d) An NIDP may be issued in con-
junction with or independent of a
NOPS. Nothing in this section should
be interpreted to preclude NOAA from
initiating a permit sanction action fol-
lowing issuance of the permit, or from
withholding a permit under §904.310(c)
or §904.320.

§904.304 Opportunity for hearing.

(a) Except as provided in paragraph
(b) of this section, the recipient of a
NOPS or NIDP will be provided an op-
portunity for a hearing. The hearing
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may be combined with any other hear-
ing under this part.

(b) There will be no opportunity for a
hearing if, with respect to the violation
that forms the basis for the NOPS or
NIDP, the permit holder had a previous
opportunity to participate as a party
in a judicial or administrative hearing,
whether or not the permit holder did
participate, and whether or not such a
hearing was held.

(c) If entitled to a hearing under this
section, the recipient of a NOPS or
NIDP will have 30 calendar days from
receipt of the notice to request a hear-
ing. A request for hearing must be
dated and in writing. Failure to re-
quest a hearing within 30 days con-
stitutes a waiver of the opportunity for
a hearing.

(d) Even if no hearing is requested,
NOAA may order a hearing if it will
serve the interests of justice. This
paragraph does not create any right to
a hearing in addition to the right pro-
vided in paragraph (a) of this section.

SANCTIONS FOR NONPAYMENT OF
PENALTIES

§904.310 Nature of sanctions.

(a) NOAA may suspend a permit if:

(1) A civil penalty has been assessed
against the permit holder under sub-
parts B and C of this part, but the per-
mit holder has failed to pay the pen-
alty, or has defaulted on a payment
agreement; or

(2) A criminal fine or other liability
for violation of any of the statutes ad-
ministered by NOAA has been imposed
against the permit holder in a judicial
proceeding, but payment has not been
made.

(b) NOAA will suspend any permit
issued to a foreign fishing vessel under
section 204(b) of the Magnuson Fishery
Conservation and Management Act
under the circumstances set forth in
paragraph (a) of this section.

(c) NOAA will withhold any other
permit for which the permit holder ap-
plies if either condition in §904.310(a) is
applicable.

§904.311 Compliance.

If the permit holder pays the fine or
penalty in full or agrees to terms satis-
factory to NOAA for payment:
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(a) The suspension will not take ef-
fect;

(b) Any permit suspended under
§904.310 will be reinstated by affirma-
tive order of NOAA,; or

(¢) Any application by the permit
holder may be granted if the permit
holder is otherwise qualified to receive
the permit.

SANCTIONS FOR VIOLATIONS

§904.320 Nature of sanctions.

Subject to the requirements of this
subpart, NOAA may take any of the
following actions or combination of ac-
tions if a permit holder or permitted
vessel violates a statute administered
by NOAA, or any regulation promul-
gated or permit condition prescribed
thereunder:

(a) Revocation. A permit may be can-
celled, with or without prejudice to
issuance of the permit in the future.
Additional requirements for issuance of
any future permit may be imposed.

(b) Suspension. A permit may be sus-
pended either for a specified period of
time or until stated requirements are
met, or both. If contingent on stated
requirements being met, the suspen-
sion is with prejudice to issuance of
any permit until the requirements are
met.

(c) Modification. A permit may be
modified, as by imposing additional
conditions and restrictions. If the per-
mit was issued for a foreign fishing ves-
sel under section 204(b) of the Magnu-
son Fishery Conservation and Manage-
ment Act, additional conditions and re-
strictions may be imposed on the appli-
cation of the foreign nation involved
and on any permits issued under such
application.

§904.321 Reinstatement of permit.

(a) A permit suspended for a specified
period of time will be reinstated auto-
matically at the end of the period.

(b) A permit suspended until stated
requirements are met will be rein-
stated only by affirmative order of
NOAA.

§904.322

(a) To protect marine resources dur-
ing the pendency of an action under
this subpart, in cases of willfulness, or

Interim action.
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as otherwise required in the interest of
public health, welfare, or safety, an Ad-
ministrative Law Judge may order im-
mediate suspension, modification, or
withholding of a permit until a deci-
sion is made on the action proposed in
a NOPS or NIDP.

(b) The Judge will order interim ac-
tion under paragraph (a) of this sec-
tion, only after finding that there ex-
ists probable cause to believe that the
violation charged in the NOPS or NIDP
was committed. The Judge’s finding of
probable cause, which will be summa-
rized in the order, may be made:

(1) After review of the factual basis of
the alleged violation, following an op-
portunity for the parties to submit
their views (orally or in writing, in the
Judge’s discretion); or

(2) By adoption of an equivalent find-
ing of probable cause or an admission
in any administrative or judicial pro-
ceeding to which the recipient of the
NOPS or NIDP was a party, including,
but not limited to, a hearing to arrest
or set bond for a vessel in a civil for-
feiture action or an arraignment or
other hearing in a criminal action.
Adoption of a finding or admission
under this paragraph may be made
only after the Judge reviews pertinent
portions of the transcript or other
records, documents, or pleadings from
the other proceeding.

(c) An order for interim action under
paragraph (a) of this section is
unappealable and will remain in effect
until a decision is made on the NOPS
or NIDP. Where such interim action
has been taken, the Judge will expedite
any hearing requested under §904.304.

Subpart E—Written Warnings

§904.400 Purpose and scope.

This subpart sets forth the policy and
procedures governing the issuance and
use of written warnings by persons au-
thorized to enforce the statutes admin-
istered by NOAA, and the review of
such warnings. A written warning may
be issued in lieu of assessing a civil
penalty or initiating criminal prosecu-
tion for violation of any of the laws
cited in §904.1(c).
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§904.401 Written warning as a prior
offense.

A written warning may be used as a
basis for dealing more severely with a
subsequent offense, including, but not
limited to, a violation of the same stat-
ute or an offense involving an activity
that is related to the prior offense.

§904.402 Procedures.

(a) Any person authorized to enforce
the laws listed in §904.1(c) who finds a
violation of one of the laws may issue
a written warning to a violator in lieu
of other law enforcement action that
could be taken under the applicable
statute.

(b) The written warning will:

(1) State that it is a ““‘written warn-
ing”’;

(2) State the factual and statutory or
regulatory basis for its issuance;

(3) Advise the violator of its effect in
the event of a future violation; and

(4) Inform the violator of the right of
review and appeal under §904.403.

(c) NOAA will maintain a record of
written warnings that are issued.

(d) If, within 120 days of the date of
the written warning, further investiga-
tion indicates that the violation is
more serious than realized at the time
the written warning was issued, or that
the violator previously committed a
similar offense for which a written
warning was issued or other enforce-
ment action was taken, NOAA may
withdraw the warning and commence
other civil or criminal proceedings.

(e) For written warnings under the
Magnuson Fishery Conservation and
Management Act or the Northern Pa-
cific Halibut Act of 1982, the enforce-
ment officer will note the warning, its
date, and reason for its issuance on the
permit, if any, of the vessel used in the
violation. If noting the warning on the
permit of the vessel is impracticable,
notice of the written warning will be
served personally, or by registered or
certified mail, return receipt re-
quested, on the vessel’s owner, opera-
tor, or designated agent for service of
process, and such service will be
deemed notation on the permit.
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§904.403 Review and appeal of a writ-
ten warning.

(a) If a person receives a written
warning from an enforcement agent,
the person may, within 90 days of re-
ceipt of the written warning, seek re-
view by the appropriate NOAA Re-
gional Attorney. The request must be
in writing and must present the facts
and circumstances that explain or deny
the violation described in the warning.
The Regional Attorney will review the
information and notify the person of
his or her decision.

(b) If a person receives a written
warning from a Regional Attorney or
staff attorney, or receives a decision
from a Regional Attorney affirming a
written warning, the person may ap-
peal the warning or decision to the
NOAA Assistant General Counsel for
Enforcement and Litigation. The ap-
peal must be brought within 30 days of
receipt of the warning or decision from
the Regional Attorney. The Assistant
General Counsel for Enforcement and
Litigation may, in his or her discre-
tion, affirm, expunge, or modify the
written warning and will notify the
person of the decision. The decision
constitutes the final agency action.

(c) The addresses of the NOAA Re-
gional Attorneys are:

Regional Counsel, Office of General Counsel,
NOAA, 14 Elm Street, Federal Building,
Gloucester, MA 01930

Regional Counsel, Office of General Counsel,
NOAA, 9450 Koger Blvd., Suite 102, St. Pe-
tersburg, FL 33702

Regional Counsel, Office of General Counsel,
NOAA, Bin C15700, 7600 Sandpoint Way,
NE., Seattle, WA 98115

Regional Counsel, Office of General Counsel,
NOAA, 300 South Ferry Street, Room 2013,
Terminal Island, CA 90731

Regional Counsel, Office of General Counsel,
NOAA, P.O. Box 1668, Juneau, AK 99802

The address of the Assistant General
Counsel for Enforcement and Litiga-

tion is 1825 Connecticut Avenue NW.,
Suite 607, Washington, DC 20235.

Subpart F—Seizure and Forfeiture
Procedures

§904.500 Purpose and scope.

(a) This subpart sets forth procedures
governing the release or forfeiture of
seized property (except property seized
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and held solely as evidence) that is sub-
ject to forfeiture under the various
statutes administered by NOAA.

(b) Except as provided in this sub-
part, these regulations apply to all
seized property subject to forfeiture
under the statutes listed in Subpart A.
This subpart is in addition to, and not
in contradiction of, any special rules
regarding seizure, holding or disposi-
tion of property seized under these
statutes.

§904.501 Notice of seizure.

Except where the owner, consignee,
or other party that the facts of record
indicate has an interest in the seized
property is personally notified, or
where seizure is made under a search
warrant, NOAA will, as soon as prac-
ticable following the seizure or other
receipt of seized property, mail notice
of the seizure by registered or certified
mail, return receipt requested, to the
owner or consignee, if known or easily
ascertainable, or other party that the
facts of record indicate has an interest
in the seized property. The notice will
describe the seized property and state
the time, place and reason for the sei-
zure. The notice will inform each inter-
ested party of his or her right to apply
for remission or mitigation of the for-
feiture (including any agreement that
may be required under
§904.506(b)(2)(vii)). The notice may be
combined with a notice of the sale of
perishable fish issued under §904.505.

§904.502 Bonded release.

NOAA may, in its sole discretion, re-
lease any seized property upon deposit
with NOAA of the full value of the
property or such lesser amount as
NOAA deems sufficient to protect the
interests served by the applicable stat-
ute. The deposit will be held in a NOAA
suspense account, or deposited with the
appropriate court, pending the out-
come of forfeiture proceedings. In addi-
tion, NOAA may, in its sole discretion,
accept a bond or other security in place
of fish, wildlife, or other property
seized. The bond will contain such con-
ditions as NOAA deems appropriate.
The provisions of §904.506(f) apply to
NOAA'’s determination whether to re-
lease the property. The deposit or bond
will for all purposes be considered to

57

§904.504

represent the property seized and sub-
ject to forfeiture.

§904.503 Appraisement.

NOAA will appraise seized property
to determine its domestic value. Do-
mestic value means the price at which
such or similar property is offered for
sale at the time and place of appraise-
ment in the ordinary course of trade. If
there is no market for the seized prop-
erty at the place of appraisement, the
value in the principal market nearest
the place of appraisement will be used.
If the seized property may not lawfully
be sold in the United States, its domes-
tic value will be determined by other
reasonable means.

§904.504 Administrative forfeiture

proceedings.

(a) When authorized. This section ap-
plies to property that is determined
under §904.503 to have a value of
$100,000 or less, and that is subject to
administrative forfeiture under the ap-
plicable statute. This section does not
apply to conveyances seized in connec-
tion with criminal proceedings.

(b) Procedure. (1) NOAA will publish a
notice of proposed forfeiture once a
week for at least three successive
weeks in a newspaper of general cir-
culation in the Federal judicial district
in which the property was seized. How-
ever, if the value of the seized property
does not exceed $1,000, the notice may
be published by posting for at least
three successive weeks in a conspicu-
ous place accessible to the public at
the National Marine Fisheries Service
Enforcement Office, United States Dis-
trict Court, or the United States Cus-
toms House nearest the place of sei-
zure, with the date of posting indicated
on the notice. In addition, a reasonable
effort will be made to serve the notice
personally, or by registered or certified
mail, return receipt requested, on each
person whose whereabouts and interest
in the property are known or easily as-
certainable.

(2) The notice of proposed forfeiture
will:

(i) Describe the seized property, in-
cluding any applicable registration or
serial numbers;

(ii) State the time, place and reason
for the seizure; and
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(iii) Describe the rights of an inter-
ested person to file a claim to the prop-
erty (including the right to file a mo-
tion to stay administrative forfeiture
proceedings and to petition to remit or
mitigate the forfeiture).

(3)(i) Except as provided in paragraph
(b)(4) of this section, any person claim-
ing the seized property may file a
claim with NOAA, at the address indi-
cated in the notice, within 20 days of
the date the notice was first published
or posted. The claim must state the
claimant’s interest in the property.

(ii) Except as provided in paragraph

(b)(3)(v) or (b)(4) of this section, a bond
for costs in the penal sum of $5,000 or 10
per cent of the appraised value of the
property, whichever is lower, but not
less than $250, with sureties satisfac-
tory to the Administrator, must be
filed with the claim for seized prop-
erty. The bond may be posted on Cus-
toms form 4615 or a similar form pro-
vided by NOAA. There must be en-
dorsed on the bond a list or schedule in
substantially the following form,
signed by the claimant in the presence
of witnesses, and attested by the wit-
nesses:
List or schedule containing a particu-
lar description of seized article, claim
for which is covered by the within
bond; to wit:

The foregoing list is correct.

Claimant
Attest:

A certified check may be substituted
for a bond.

(iii) Filing a claim and posting a
bond does not entitle the claimant to
possession of the property. However, it
does stop administrative forfeiture pro-
ceedings.

(iv) If the claim and bond are filed
timely in accordance with this section,
NOAA will refer the matter to the At-
torney General to institute forfeiture
proceedings in the appropriate United
States District Court.

(v) Upon satisfactory proof of finan-
cial inability to post the bond, NOAA
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may waive the bond requirement for
any person claiming an interest in the
seized property.

(4) Instead of, or in addition to, filing
a claim and bond under paragraph
(b)(3) of this section, any person claim-
ing the seized property may file with
NOAA within 20 days after the date of
first publication or posting of the no-
tice of proposed forfeiture, a motion to
stay administrative forfeiture proceed-
ings. The motion must contain:

(i) The claimant’s verified statement
showing the claimant’s absolute title
to the seized property, free of all liens
or other third party interests; and

(if) The claimant’s offer to pay in ad-
vance all reasonable costs anticipated
for storage and maintenance of the
property. NOAA, in its discretion, may
grant the stay and impose any condi-
tions deemed reasonable, including but
not limited to length of the stay, fac-
tors that would automatically termi-
nate the stay, and any requirement for
a bond to secure payment of storage or
maintenance costs. If NOAA denies or
terminates the stay, the claimant, if he
or she has not already done so, has 20
days from receipt of the denial or ter-
mination order to file a claim and bond
in accordance with paragraph (b)(3) of
this section. Failure to file the claim
and bond within that 20 days will result
in summary forfeiture under paragraph
(b)(5) of this section.

(5) If a claim and bond are not filed
within 20 days of notice in accordance
with this section, or if a motion for a
stay under paragraph (b)(4) is pending,
NOAA will declare the property for-
feited. The declaration of forfeiture
will be in writing and will be served on
each person whose whereabouts and
prior interest in the seized property are
known or easily ascertainable. The for-
feited property will be subject to dis-
position as authorized by law and regu-
lations of NOAA.

(6) If the appraised value of the prop-
erty is more than $100,000, or a timely
and satisfactory claim and bond for
property appraised at $100,000 or less
are submitted to NOAA, the matter
will be referred to the Attorney Gen-
eral to institute in rem proceedings in
the appropriate United States District
Court.
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§904.505 Summary sale.

(a) In view of the perishable nature of
fish, any person authorized to enforce a
statute administered by NOAA may, as
authorized by law, sell or cause to be
sold, and any person may purchase, for
not less than its domestic fair market
value, fish seized under such statute.

(b) Any person purchasing fish sub-
ject to this section must deliver the
proceeds of the sale to a person author-
ized to enforce a statute administered
by NOAA immediately upon request of
such authorized person. Anyone who
does not so deliver the proceeds may be
subject to penalties under the applica-
ble statute or statutes.

(c) NOAA will give notice of the sale
by registered or certified mail, return
receipt requested, to the owner or con-
signee, if known or easily ascertain-
able, or to any other party that the
facts of record indicate has an interest
in the seized fish, unless the owner or
consignee or other interested party has
otherwise been personally notified. No-
tice will be sent either prior to the
sale, or as soon thereafter as prac-
ticable.

(d) The proceeds of the sale, after de-
ducting any reasonable costs of the
sale, will be subject to any administra-
tive or judicial proceedings in the safe
manner as the seized fish would have
been, including an action in rem for the
forfeiture of the proceeds. Pending dis-
position of such proceedings, the pro-
ceeds will, as appropriate, either be de-
posited in a NOAA suspense account or
submitted to the appropriate court.
The proceeds will not be subject to re-
lease under §904.502 or §904.506(f).

(e) Seizure and sale of fish is without
prejudice to any other remedy or sanc-
tion authorized by law.

§904.506 Remission and mitigation of
forfeiture.

(a) Application of this section. (1) This
section establishes procedures for fil-
ing with NOAA a petition for relief
from forfeitures incurred, or alleged to
have been incurred, under any statute
administered by NOAA that authorizes
the remission or mitigation of forfeit-
ures.

(2) Although NOAA may properly
consider a petition for relief from for-
feiture along with other consequences
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of a violation, the remission or mitiga-
tion of a forfeiture is not dispositive of
any criminal charge filed, civil penalty
assessed, or permit sanction proposed,
unless NOAA expressly so states. Re-
mission or mitigation of a forfeiture is
in the nature of executive clemency
and is granted in the sole discretion of
NOAA only when consistent with the
purposes of the particular statute in-
volved and this section.

(3) NOAA will not consider a petition
for remission or mitigation while a for-
feiture proceeding is pending in federal
court. Once such a case is referred to
the Attorney General for institution of
judicial proceedings, and until the pro-
ceedings are completed, any petition
received by NOAA will be forwarded to
the Attorney General for consider-
ation.

(b) Petition for relief from forfeiture. (1)
Any person having an interest in prop-
erty seized and subject to forfeiture
may file a petition for relief from for-
feiture. Unless otherwise directed in a
notice concerning the seized property,
the petition shall be addressed to
NOAA and filed with the Regional At-
torney nearest to the place where the
property is held (addresses in
§904.403(c)). NOAA will consider a peti-
tion filed after a declaration or decree
of forfeiture only if the petitioner dem-
onstrates that he or she did not pre-
viously know of the seizure and was in
such circumstances as prevented him
or her from knowing of it, except that
NOAA will not consider a petition filed
more than three months from the date
of such declaration or decree. (See
§904.507 regarding the right of certain
claimants to petition for restoration of
proceeds from the sale of forfeited
property.)

(2) The petition need not be in any
particular form, but must set forth the
following:

(i) A description of the property
seized;

(ii) The date and place of the seizure;

(iii) The petitioner’s interest in the
property, supported as appropriate by
bills of sale, contracts, mortgages, or
other satisfactory evidence;

(iv) The facts and circumstances re-
lied upon by the petitioner to justify
the remission or mitigation;
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(v) Any request for release under
paragraph (f) of this section pending
final decision on the petition, together
with any offer of payment to protect
the United States’ interest that peti-
tioner makes in return for the release,
and the facts and circumstances relied
upon by petitioner in the request;

(vi) The signature of the petitioner,
his or her attorney, or other authorized
agent; and

(vii) An express agreement to defer
administrative or judicial forfeiture
proceedings until completion of all
other related judicial or administrative
proceedings (including any associated
civil penalty or permit sanction pro-
ceedings).

A false statement in a petition will
subject petitioner to prosecution under
18 U.S.C. 1001.

(c) Investigation. NOAA will inves-
tigate the facts and circumstances
shown by the petition and seizure, and
may in this respect appoint an inves-
tigator to examine the facts and pre-
pare a report of investigation.

(d) Decision on petition. (1) After in-
vestigation under paragraph (c) of this
section, NOAA will decide the matter
and notify the petitioner. NOAA may
remit or mitigate the forfeiture, on
such terms and conditions as under the
applicable statute and the cir-
cumstances are deemed reasonable and
just, upon a finding:

(i) That the forfeiture was incurred
without willful negligence and without
any intention on the part of petitioner
to violate the applicable statute; or

(if) That other circumstances exist
that justify remission or mitigation of
the forfeiture.

(2) Unless NOAA determines no valid
purpose would be served, NOAA will
condition a decision to remit or miti-
gate a forfeiture upon the petitioner’s
submitting an agreement, in a form
satisfactory to NOAA, to hold the
United States and its officers or agents
harmless from any and all claims based
on loss of or damage to the seized prop-
erty or that might result from grant of
remission or mitigation. If the peti-
tioner is not the beneficial owner of
the property, or if there are others
with a proprietary interest in the prop-
erty, NOAA may require the petitioner
to submit such an agreement executed

60

15 CFR Ch. IX (1-1-98 Edition)

by the beneficial owner or other inter-
ested party. NOAA may also require
that the property be promptly exported
from the United States.

(e) Compliance with the decision. A de-
cision by NOAA to remit or mitigate
the forfeiture upon stated conditions,
as upon payment of a specified amount,
will be effective for 60 days after the
date of the decision. If the petitioner
does not comply with the conditions
within that period in the manner pre-
scribed by the decision, or make ar-
rangements satisfactory to NOAA for
later compliance, the remission or
mitigation will be void, and judicial or
administrative forfeiture proceedings
will be instituted or resumed.

(f) Release of seized property pending
decision. (1) Upon request in the peti-
tion for relief from forfeiture, NOAA
may in its discretion order the release,
pending final decision on the petition,
of all or part of the seized property
upon payment by the petitioner of the
full value of the property to be released
or such lesser amount as NOAA deems
sufficient to protect the interests
served by the applicable statute. The
following, however, will not be re-
leased:

(i) Property in which NOAA is not
satisfied that the petitioner has a sub-
stantial interest;

(if) Property whose entry into the
commerce of the United States is pro-
hibited;

(iii) Live animals, except in the in-
terest of the animals’ welfare;

(iv) Proceeds from the sale of seized
property sold under §904.505 (see
§904.507 regarding petitions for restora-
tion of proceeds from the sale of prop-
erty declared forfeited); or

(v) Property whose release appears to
NOAA not to be in the best interest of
the United States or serve the purposes
of the applicable statute.

(2) If NOAA grants the request, the
amount paid by the petitioner will be
deposited in a NOAA suspense account.
The amount so deposited will for all
purposes be considered to represent the
property seized and subject to forfeit-
ure, and payment of the amount by pe-
titioner constitutes a waiver by the pe-
titioner of any claim arising from the
seizure and custody of the property.
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NOAA will maintain the money so de-
posited pending further order of NOAA,
order of a court, or disposition by ap-
plicable administrative proceedings.

§904.507 Petition for restoration of
proceeds.

(a) The general provisions of §904.506
on petitions for remission or mitiga-
tion of forfeitures apply to petitions
for restoration of proceeds from the
sale of forfeited property, except as
modified by this section.

(b) In addition to any evidence re-
quired under §904.506, the petition for
restoration of proceeds must be sup-
ported by satisfactory proof that the
petitioner did not know of the seizure
prior to the declaration or decree of
forfeiture and was in such cir-
cumstances as prevented him or her
from knowing of it.

(c) If forfeited property that is the
subject of a claim for restoration of
proceeds has been appropriated for offi-
cial use, retention by the government
will be regarded as sale for the pur-
poses of this section.

(d) No petition for restoration of pro-
ceeds will be considered unless it is
submitted within three months of the
declaration or decree of forfeiture.

(e) If no petition is timely filed, or if
the petition is denied, prior to deposit-
ing the proceeds NOAA may use the
proceeds of sale to reimburse the gov-
ernment for any costs that by law may
be recovered or to pay any reward that
by law may be paid from such sums.

§904.508 Recovery of certain storage
costs.

If any fish, wildlife, or evidentiary
item is seized and forfeited under the
Endangered Species Act, 16 U.S.C. 1531
through 1543, any person whose act or
omission was the basis for the seizure
may be charged a reasonable fee for ex-
penses to the United States connected
with the transfer, board, handling or
storage of such property. If any fish or
wildlife is seized in connection with a
violation of the Lacey Act Amend-
ments of 1981, 16 U.S.C. 3371 through
3378, or any property is seized in con-
nection with a violation of the Magnu-
son Fishery Conservation and Manage-
ment Act, 16 U.S.C. 1801 through 1882,
any person convicted thereof, or as-
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sessed a civil penalty therefor, may be
assessed a reasonable fee for expenses
of the United States connected with
the storage, care and maintenance of
such property. Within a reasonable
time after forfeiture, NOAA will send
to such person by registered or cer-
tified mail, return receipt requested, a
bill for such fee. The bill will contain
an itemized statement of the applica-
ble costs, and instructions on the time
and manner of payment. Payment
must be made in accordance with the
bill. If the recipient of the bill objects
to the reasonableness of the costs as-
sessed he or she may, within 30 days of
receipt, file written objections with
NOAA at the address stated in the bill.
NOAA will promptly review the writ-
ten objections and within 30 days mail
the final decision to the party who
filed them. NOAA'’s decision will con-
stitute final agency action on the mat-
ter.

§904.509 Abandonment.

(a) The owner of a seized item may
abandon it to NOAA by various means,
including, but not limited to, expressly
waiving any claim to the item, refusing
or otherwise avoiding delivery of mail
concerning the seizure (as by giving a
false name or address), or failing for
more than 180 days to make or main-
tain a claim to the item.

(b) The owner of a seized item waives
a claim to it by failing to respond with-
in 120 days of issuance of a Government
notice concerning the seizure, or by
voluntarily relinquishing any interest
in an item by written agreement, or
otherwise.

(¢) An item will be declared finally
abandoned, without recourse, upon a
finding of abandonment.

§904.510 Disposal of forfeited or aban-
doned items.

(a) Delivery to Administrator. Upon for-
feiture of any fish, wildlife, parts or
products thereof, or other property to
the United States, or the abandonment
or waiver of any claim to any such
property, it will be delivered to NOAA
for storage or disposal according to the
provisions of this section.

(b) Purposes of disposal. Disposal pro-
cedures may be used to alleviate over-
crowding of evidence storage facilities,
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and to avoid the accumulation of seized
items where disposal is not otherwise
accomplished by court order, as well as
to address the needs of governmental
agencies and other institutions and or-
ganizations for such items for sci-
entific, educational, and public display
purposes. In no case will items be used
for personal purposes, either by loan
recipients or government personnel.

(c) Disposal of evidence. Items that are
evidence may be disposed of only after
authorization by the NOAA Office of
General Counsel. Disposal approval
usually will not be given until the case
involving the evidence is closed, except
that perishable items may be author-
ized for disposal sooner.

(d) Loans—(1) To institutions. Items
approved for disposal may be loaned to
institutions or organizations request-
ing such items for scientific, edu-
cational, or public display purposes.
Items will be loaned only after execu-
tion of a loan agreement which pro-
vides, among other things, that the
loaned items will be used only for non-
commercial scientific, educational, or
public display purposes, and that they
will remain the property of the United
States government, which may demand
their return at any time. Parties re-
questing the loan of an item must dem-
onstrate the ability to provide ade-
quate care and security for the item.
Loans may be made to responsible
agencies of foreign governments in ac-
cordance with the Convention on Inter-
national Trade in Endangered Species
of Wild Fauna and Flora.

(2) To individuals. Items generally
will not be loaned to individuals not af-
filiated with an institution or organi-
zation unless it is clear that the items
will be used in a noncommercial man-
ner, and for scientific, educational, or
public display purposes which are in
the public interest.

(3) Selection of loan recipients. Recipi-
ents of items will be chosen so as to as-
sure a wide distribution of the items
throughout the scientific, educational,
public display and museum commu-
nities. Other branches of NMFS,
NOAA, the Department of Commerce,
and other governmental agencies will
have the right of first refusal of any
item offered for disposal. The Adminis-
trator may solicit applications, by pub-
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lication of a notice in the FEDERAL
REGISTER, from qualified persons, insti-
tutions, and organizations who are in-
terested iIn obtaining the property
being offered. Such notice will contain
a statement as to the availability of
specific items for which transferees are
being sought, and instructions on how
and where to make application. Appli-
cations will be granted in the following
order: Other offices of NMFS, NOAA,
and the Department of Commerce; U.S.
Fish and Wildlife Service; other Fed-
eral agencies; other governmental
agencies; scientific, educational, or
other public or private institutions;
and private individuals.

(4) Loan agreement. Items will be
transferred under a loan agreement ex-
ecuted by the Administrator and the
borrower. Any attempt on the part of
the borrower to retransfer an item,
even to another institution for related
purposes, will violate and invalidate
the loan agreement, and entitle the
United States to immediate reposses-
sion of the item, unless the prior ap-
proval of the Administrator has been
obtained under §904.510(d)(5). Violation
of the loan agreement may also subject
the violator to the penalties provided
by the laws governing possession and
transfer of the item.

(5) Temporary reloans; documents to ac-
company items. Temporary reloans by
the borrower to another qualified bor-
rower (as for temporary exhibition)
may be made if the Administrator is
advised in advance by the borrowers.
Temporary loans for more than thirty
days must be approved in advance in
writing by the Administrator. A copy
of the original loan agreement, and a
copy of the written approval for reloan,
if any, must accompany the item when-
ever it is temporarily reloaned or is
shipped or transported across state or
international boundaries.

(e) Destruction of items. This para-
graph and other provisions relating to
the destruction of property apply to
items:

(1) Which have not been handicrafted,
or

(2) Which have been handicrafted and
are of less than one hundred dollars
($100) value, and

(3) For which no acceptable applica-
tions have been received, or for which
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publication in the FEDERAL REGISTER
of the availability of similar items in
the past has resulted in the receipt of
no applications. Such items may be de-
stroyed if they have been in govern-
ment ownership for more than one
year. Perishable items which are not
fit for human consumption may be de-
stroyed sooner, if the authorization re-
quired by §904.510(c) has been obtained.
Destruction of items will be witnessed
by two persons, one of whom may be
the disposing officer.

(f) Food items. Food items will, if pos-
sible, be disposed of by gift to nonprofit
groups providing public welfare food
services.

(9) Record-keeping. A ““fish and wild-
life disposal’”” form will be completed
each time an item is disposed of pursu-
ant to the policy and procedure estab-
lished herein, and will be retained in
the case file for the item. These forms
will be available to the public.

PART 905—USE IN ENFORCEMENT
PROCEEDINGS OF INFORMATION
COLLECTED BY VOLUNTARY FISH-
ERY DATA COLLECTORS

Sec.
905.1
905.2
905.3

Scope.

Definitions.

Access to information.
905.4 Use of information.
905.5 Exceptions.

AUTHORITY: 16 U.S.C. 1853(f).

SOURCE: 60 FR 39251, Aug. 2, 1995, unless
otherwise noted.

8§905.1 Scope.

This part applies to the use, in en-
forcement proceedings conducted pur-
suant to the Magnuson Act, the
MMPA, and the ESA, of information
collected by voluntary fishery data col-
lectors.

§905.2 Definitions.

When used in this part:

Consenting owner means the owner,
operator, or crewmember of a vessel
carrying a voluntary fishery data col-
lector.

Enforcement proceeding means any ju-
dicial or administrative trial or hear-
ing, initiated for the purpose of impos-
ing any civil or criminal penalty au-
thorized under the Magnuson Act,
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MMPA, or ESA, including but not lim-
ited to, any proceeding initiated to:
Impose a monetary penalty; modify,
sanction, suspend or revoke a lease, li-
cense or permit; secure forfeiture of
seized property; or incarcerate an indi-
vidual.

ESA means the Endangered Species
Act, as amended, 16 U.S.C. 1531 et seq.,
and implementing regulations.

Information means all observations,
data, statistics, photographs, film, or
recordings collected by a voluntary
fishery data collector for conservation
and management purposes, as defined
by the Magnuson Act, MMPA, or ESA,
while onboard the vessel of a consent-
ing owner.

Magnuson Act means the Magnuson
Fishery Conservation and Management
Act, as amended, 16 U.S.C. 1801 et seq.,
and implementing regulations.

MMPA means the Marine Mammal
Protection Act, as amended, 16 U.S.C.
1361 et seq., and implementing regula-
tions.

Secretary means the Secretary of
Commerce, the Secretary of the Inte-
rior, their chosen designees, or any
other Federal agency authorized to en-
force the provisions of the Magnuson
Act, MMPA, or ESA.

Vessel means any vessel as defined at
16 U.S.C. 1802(31).

Voluntary fishery data collector means:

(1) Any person, including an observer
or a sea sampler;

(2) Placed aboard a vessel by the Sec-
retary;

(3) For the purpose of collecting in-
formation; and

(4) Whose presence aboard that vessel
is not required by the Secretary pursu-
ant to provisions of the Magnuson Act,
MMPA, or ESA, or their implementing
regulations.

§905.3 Access to information.

Information collected by a voluntary
fishery data collector:

(a) Is subject to disclosure to both
the Secretary and the public, to the ex-
tent required or authorized by law; and

(b) Is subject to discovery by any
party to an enforcement proceeding, to
the extent required or authorized by
law.
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